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NORTH CAROLINA

DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS FOR RIVER BIRCH
WAKE COUNTY SUDDIVISION.

FAle DECLARATION, made on tihe date hereinafter set forth by RIVER

41aCil ASSOCIATES, a Partnersihip, hercinafrer referred 10 as "i;eclarant;'.
W1 TNESSETH :

LHEREAS, Declarant is  the cowner of certain property in Raleigh
{ownenip, <County of wake, Staie of North <Carolina, which is nere
pQuriicuiariy described as:

See Dxhibit A lerelo.

A4) woAERZAS, Veclaran: will convey the said preperiies, subject lo
certain protective covenants, conditions, resicictions, reservations, tiens and
chanes as hereinaficr set ferth:

SO TUERRFORE, Deciarant herebdy deciares that ati of the preperties
Ceser bed abeove shall be heal, sold and conveyed subject ta ihe foilowing

nis, resirictions, coveninis, and ceorditions, which are for ihe purpose
cf proiecting Lhe vidue ane desirabitity of, and which shali run with, the
rest osreperty and be bind.nz on ail parties havin,g aay rijnt, liile or
irn-ercst in ine wescribed roperties er o any part thereof, tneir aclrs,
cuccessore and assiins, aac chail inure tc the benefit of each owner thereel,
ARFTICLE 1
DEFINITIONE

Section 1. "Asscciatien” shall mean and refer o River sirch Heoacowners
Asseciation, ils successors and assigns.

Section 2. “oper” shaii meaa and refer te tbe record owner, whelaer
oo CF 1.OFC perscns or ent.lics, of a fec simple litie tc any iat wnich ts part
of the preperties, including leniract seliers, but exciuding those naving such
interest nereiy as securty for the perforivance of an eoblization.

Cection 3. "Properties” shali mean and refer to that certain real
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property hereinbefore described, and such additions thereto as may hereaftér
be brought within the jurisdiction of the Association.

Section 4. "Common Area" shall mean all real property owned by the
Association for the common use and enjoyment of the owners. The Common Area
to be owned by the Association at the time of the conveyance of the first lot
is described as follows:

See Exhibit 8 Hereto.

Section 5. "Lot" shall mean and refer to any plot of land shown upon
any recorded subdivision map of the properties with the exception of the
Common Area.

Section 6. "Declarant” shall mean and refer to River Birch Associates, a
Partnership, its successors and assigns if such successors or assigns should
acquire more than one undeveloped Lot from the Deciarant for the purpose of
developrent.

Section 7. "!u!f:mber" shall mean and refer to every person or entity who
holds mer:bership in the Association.

ARTICLE 1I
PROPERTY RIGUTS

Section 1. Members' Easements of Enjovment. Every member shall have

a right and easement of enjoyment in and to the Cemmon Area which shall be
appurtenant tc and shall pass with the title to every Lot, subject to the
following provisions:

(a} The right of the Association to charge reasonable aduission
and other fees for the use of any recreaticnal facility situated upon the
Common Area;

(b) The right of the Association to suspend the voting rights and
right to use of the recreational facilities by an owner for any pericd during
which any assessment against his Lot remains unpaid; and for a period not
to exceed sixty (60) days for any infraction of its published rules and
regulations;

{c) Upon proper notice to the City of Raieigh's Planning Office the
right of the Association to dedicate or transfer all cr any part of the Common
Area 1o any pubiic agency, authority, or utility for, such purposes and

subject to such conditions as may be agreed to by the mewbers. No such
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dedication or transfer shall be effective unless an instrument signed by
two-thirds (2/3) of each class of members agreeing to such dedication or
transfer has been recorded.

(d) The right of the Association to linit the number of guests of
et:bers;

(e) The right of the individual weubers to the exclusive use of
narking spaces as provided in this Article.

{(r) The right of the Asscciation, in accordance with its Articies
and Hy-Laws, to berrow monecy for the purpose of inpreving the Commen Area

1 facilitics and in aid thereof (o nortgage said properiy, and the rizhis of

such sortiasee in said nroverties shali he suberdinate to ine rights of the
non eonwners hereunder.

Coction 2. Delecation of Use. Any wewber rnay delezate, in acccrzance

with e sy-Laws, his rignt ef enjevrent ic che Cominen Arca dnd factiities to
. cbers of his fauily, his tcnants, or ceniract purchasers whe resige on

sroperiy.

ection 3. iil me Cornon Area. The leclarant herveby coveuinis

irself, its heirs and assigns, that it wili convev fee sinple titic w0 tie
Tawnon Arca Lo the Association, free and ciear of atl cncun.brances and
liens, prior to the conveylnce of the first loi, except utility and drainage
caten.enis.,

Cection L. Parking sishts. Cwnership of each Lot shall entitie the

owner or owners thereof o the use of net ucre than two autcmobile pariking
spaces, which shall be as near and convenient to said Lov as reascnabvly
sossible, logetaer with the right of ingress and epress in and upen said
par<ing; arcas. The Asscciation shall pern.anently assijn one venicular
sartan space for each dweliin,;, such space 1o he as near the dwelting to
wiich it is assipned as is reascnab:v possible. [he Association nay rcgulate
tne parkin; of boars, trailers and ctaer such items on the Conawon area. o
beats or trailers shall be parked within the right of way of any public sireet
in er adjacent te River Birah Subdivison.

teclion 5. TV Antennas and 2iaed-1n lusic. The Asscciation nay pre-

vide one or uorce cenira: lelevisioen antennas for the cconvenience of the

sowbers and may supply piped-in music and the cost of thesc iway be
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included in annual or special assessments. The Association may regulate or
prohibit the erection of television antennas on individual lots.

ARTICLE 111 -

MEMBERSHIP

Every person or entity who is a record owner of a fee or undivided fee
interest in any Lot which is subject by covenants of record by the .
Association, including contract sellers, shall be a member of the Association.
The foregoing is not intended t0 include persons or entities who held an
interest merely as security for the performance of an obligation. Ne Owner
shall have more than one membership. Membership shall be appurtenant to
and may not be separated from ownership of any Lot which is subject to
assessment by the Association. Ownership of such Lot shall be the sole
qualification for membership. The Board of Directors may make reasonable
rules relating to the proof of ownership of a Lot in this Subdivision.

ARTICLE 1V
VOTING RIGHTS

Section 1. The Association shall have two cIa.sse:B“f' voling membership:

Class A. Class A members shall be all those Owners as defined in
Article 1I1 with the exception of the Declarant. {lass A members sihall be
entitled to one volte for each Lot in which they hold the interest required for
membership by Articie 1I1. When mere than one person holds such interest in
any Llot, all such persons shall be members. The vote for such lot shall be
exercised as they among themseives determine, but in no event shall more
than one vote be cast with respect to any Lot.

Class B. The Class B member(s) shall be the Declarant and .shall be
entitled to three (3) votes for each Lot owned. The class B membership shall
cease and be converted to Class A membership on the happening of either of
the following events, whichever occurs earlier:

(a} When the total votes outstanding in the Class A membership
equal the total votes outstanding in the Class B membership, or
{(b) On October 31, 1983.

Section 2. The right of any member to vote may be suspended by the

Board of Directors for just cause pursuant to its rules and regulations and

according to the provisions of Article [I, Section 1{b).
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ARTICLE V
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of

Assessments. The Declarant, for each Lot owned within the Properties,
hereby covenants, and each Owner of any Lot by acceptance of a deed
therefor, whether or not it shall be so expressed in such deed, is deemed to

covenant and agree to pay to the Association: (1) annual assessments or

charges, and (2) special assessments for capital improvements, such

assessments to be established and collected as hereinafter provided. The
annual and special assessments, together with interesi, costs and reasonable
attorney's fees, shall be a charge on the land and shall be a continuing lien
upon the property againsi which each such assessment is made. Each such
assessment, together with interest, costs, and reasonabie attorney's fees,
shall also be the personal obligation of the person who was the Owner of such‘
property at the time when the assessment fell due. The personal obligation
for delinquent assessments shall not pass to his successors in -litle unless
expressly assumed by them.

Section 2. Purpose of Assessments. The assessments levied Dy the Asso-

ciation shall be used exclusively for the purpose of promoting the recreation,
health, safety, and welfare of the residents in the Properties, including but
not limited to, the payment of insurance premiums, local taxes and public
assessments on the Common Area, the enforcement of these Covenants and the
rules of the Association, and in particular for the imprcvement and
maintenance of the Properties, services, and facilities devoted to this purpose
and related to the use and enjoyment of the Common Area, and of the homes
situated upon the Properties. |

Section 3. Basis and faximum Annual Assessment. Until January 1 of

the year immediately following the conveyance of the first Lot to an Owner,
the maximum annual assessment shall be SIX HUNDRED AND SIXTY DOLLARS
(9660.00) per Lot.

{a) From and after January 1, 1981, the wmaximum annua‘l
assessment may be increased effective January 1 of each year without a vote
of the membership in conformance with the rise, if any, plus ten percent

{10%) of such rise, of the Consumer Price Index (published by the Department
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of Labor, Washington, D.C.) {or such _il{dex-as.may...succeed ,lhc.ponsuiner

Price Index) for the preceding month of iuly. '

(b) From and after January 1, 1981, the maximum annual
assessments may be increased above that established by the Consumer Price
Index (or such Index as may succeed the Consumer Price Index) formula by a
vote of the members for the next succeeding five years and at the end of each
such period of five years, for each succeeding period of {ive years, provided
that any such change shall have the assent of two-thirds (2/3) of the votes
of each class of members who are voting in person or by proxy, at a meeting
duly called for this purpose, written notice of which shall be sent to all
members not less than thirty {(30) days nor more than sixty (60) days in
advance of the meeting setting forth the purpose of the meeting. The
limitations hereof shall not apply to any change in the maximum and basis of
the assessments undertaken as an incident to a merger or consolidation in
which the Association is authorized to participate under its Articles of
Incorporation.

(¢) The Board of Directors may fix the annual assessment al an
amount not in excess of the maximum.

Section 4. Special Assessments for Capital Improvements. In addition to

the annual assessments authorized above, the Association may levy, in any
assessment year, a special assessment applicable to that year only for the
purpose of defraying, in whole or in part, the cost of any construction,
reconstruction, repair or replacement of a capital improvement upon the
Common Area, including fixtures and personal property related thereto,

provided that any such assessment shall have the assent of two-third (2/3) of

the votes of each class of members who are voting in person or by proxy at a
meeting du‘ly called for this purpose, written notice of which shall be sent to
the members not less than thirty (30) days nor more than sixty {60} days in
advance of the meeting setting forth the purpose of the meeting.

Section 5. Quorum for any Action Authorized Under Sections 3 and

4. At the first such meeting called, as provided in Sections 3 and 4 hereof,
the presence of members or of proxies entitled to cast sixty percent (60%) of
all the votes of each class of membership shall constitute a quorum. If the
required quorum is not preseni, another meeting may be called subject to the

same notice requirement, and the required quorum at the subsequent meeting
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shall be one-half (1/2) of the required qucrum at the preceding meeting. No
such subsequent meeting shall be held more than sixty (60) days following
the preceding meeting.

Section 6. Uniform Rate of Assessment. Both annual and special

assessments must be fixed at a uniform rate for all Lots and may be collected
on a monthly basis. .

Section 7. Date of Commencement of Annual Assessments: Due

Dates. The annual assessments provided for nerein shall commence as to ail
Lots on the first day of tne meonth following the cenveyances of the Common
Area. The first annual assessment shall be adjusted accordiny o the number
of meonths remaining in tae calendar year. The Board of Direciors shall fix
tne amount of the annua! assessment against each Lot at least thirty (30)
days in advance of eacn annual assessment period. Written notice of the
annual assessmenl shall De sent to everv Owner subject thereto. The due
dates shail be establishea by the Board of Directors. The Asscciation shall,
upon demand, and for a reasonable charje, furnish a certificate signed by
an officer of the Association settingy forth whether the assessments on a
specified Lot have been paid. A reasonable charge may be made by the Board
for the issuance of these certificates. Such certificte shall be conclusial
evidence of payment of any assessment therein stated 1o have been paid.

Sectien §. Effect of onpavment of Assessiments: Remedics of the

Association. Any assessments which are not paid when due shall be
delinquent. If the assessment is not paid within thirty (30) days after the
due date, the assessment shall bear interest from the date of delmqucncly at
the rate of six percent (6%) per annum, and the Association may bring an
action at law against the Owner personally obligated to pay the same, and
interest, costs and reasonable attorney’s fees of any such action shall be
added 10 the amount of such assessment. No owner may waive or otherwise
escape liability for the assessments provided for herein by non-use of the
Cemmon Area or abandonment of his Lot.

Section 9, Subordination of the Lien to Mortgages. The lien of the

assessments provided for nerein shall be subordinate to the lien of any first
mortgate. Sale or transfer of any Lot shail not affect the assessment lien.

However, the sale or transfer of any Lot pursuant to mortgage foreclosure or
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any proceeding in lieu thereof, shall extinguish the lien of such assessments
as to payménts which became due prior to such sale or transfer. No sale or
transfer shall relieve such Lot from liability for any assessments thereafter
becoming due or from the lien thereof.

Section 10. Exempt Property. The following property subject to this

Declaration shall be exempt from the assessments created herein: (a) all
properties dedicated in fee to and accepted by a local public authority; {b)
the Common Area; and (c} all properties owned by a charitable or nonprofit
organization exempt from taxation by the laws of the State of North Carolina.
However, no land or improvements devoted to dwelling use shall be exempt
from said assessments,
ARTICLE VI
EXTENDED FIRE AND LIABILITY INSURANCE COVERAGE

The Association shall maintain for one year immediately following the
conveyance of the first lot to an Owner a Blanket Special Multi-Peril
insurance policy with extended fire and liability coverage on all lots and
building units. The Association shall assess each Owner according to their
pro-rata share.

After the end of the first year, the Association shall elect to continue
the Blanket Special Multi-Peril coverage or to require each Owner to provide

adequate individual fire and liability coverage, provided that any such

election shall have the assent of two-thirds (2/3) of the votes of each class
of members who are voting in person or by prcxy at a meeting duly called for
this purpose, written netice of which shall be- sent to the members not less
than thirty (30) days nor more than sixty {60) days in advance of the
meeting setting forth the purpose of the meeting.

ARTICLE vIi

PARTY WALLS

Section 1. General Rules of Law to Apply. Each wall which is built as

a part of the original construction of the homes upon the Properties and
placed on the dividing line between the Lots and all reconstruction or
extensions of such walls shall constitute party walls, and, to the extent not
inconsistent with the provisions of this Article, the general rules of law

regarding party walls, lateral support in below-ground construction and of
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liability for property damage due to negligence or willful acts or omissions
shall apply thereto.

Section 2. Sharing of Repair and Maintenance. The cost of reasonable

repair and maintenance of a party wall shall be shared by the Owners who
make use of the wall in proportion to such use.

Section 3. Destruction by Fire or Other Casualty., If a party wall is

destroyed or damaged by fire or other casualty, any Owner who has used the
wall mav restore it, and if the other Owners thercafter make use of the wall,
they shall contribule 1o the cost of restoration thereof in proportion to such
use withou! prejudice, however, to the right of any such Owners to call for a
larger: contribution from the others under any rule of law regarding liability
for negligent or wiliful acts or cniissions.

Section 4. The owner of any Lot may consiruct, reconsiruct or extend a
party wali in any direction (subject to and within the limitations of
architectural contrel and other limitations of these Covenants) with the right
to 3o upen the adjoining Lot to the extent reasonably necessary to perferm
such coenstruction. Such construction shall be done expeditiously. Upen
completicn of such construction, such owner shall restore the adjoining lot to
as near the same condition which prevailed on it before the commencement of
such consiruction as is reasonably practicable.

Section 5. Weatherproofing. Notwithstanding any other provision of this

Article, an Owner who bv his negligent or willful act causes the party wall
to be exposed to the eizments shall bear the whole cost of furnishing the
necessary proteclicn against such elements.

Section 6. Right te Contributien Runs With Land. The right of any

Owner to contribution from any other Owner under this Article shall be
appurtenant te the land and shall pass to such Owner's successors in title.

Section 7. <Certification by Adjoinina Property Owner That No

‘Contribution is Due. If any Owner desires to sell his property, he may, in

order 1o assurc a prospective purchaser that ne adjoining property owner has
a right of contribution as provided in this Article VIl, request of the
adjoining property owner or pfoperly owners a certification that no right of
contribution exists, whercupon it shall be the duty of ecach adjoining

property owner to make such certification immediately upon request and
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without charge; provided, however, that where the adjoining property owner
claims. a right of contribution, the certification shall contain a recital of the
amount claimed.

Section 8, Arbitration. In the event of any dispute arising concerning

a party wall, or under the provisions of this Article, such dispute shall be
settled by arbitration as provided by the laws of North Carolina, relating to
arbitration as then existing.
ARTICLE VI1l1
MAINTENANCE OF ACCESS ROUTES

In no case shall the City of Raleigh be responsible for failing to provide
any emergency or regular fire, police or other public service to such
developments or their occupants when such failure is due to the lack of
access 1o such areas due to inadequate design or construction, blocking of
access routes, or any other factor within the control of the developer,
homeowners association, or cccupants.

The Association shall have the authority tc maintain and repair
inadequate access routes and to prevent blocking. of access routes to and from
the Properties.

ARTICLE iX
USE RESTRICTIONS

Section 1. Land Use and Building Type. HNo Lot shall be used except

for residential purposes. No building or structure cther than single-family
townhouses joined together by a common exterior roof shall be constructed on
any Lot. No structures of a temperary character, trailer, tent, shack, barn,
shed or other outbuilding shall be used on any portion of the Properties or
on any Lot. It is expressly understood and agreed, however, that Declarant's
use of any Lot or any other part of the Properties as a Sales Office,
Construction Office, Storage Area, Business Office, Model Unit or such other
facility as in the sole opinion of Declarant is reasonably necessary,
convenient or incidental to the sale of the Lots during the time Declarant
owns any Lot in the Properties shall not be considered a violation of this
restriction.

Section 2. Nuisance. No noxious or offensive activity shall be conduct~

ed upon any Lot nor shall anything be done thereon which may be or may
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become an annoyance or nuisance to neighboring Owners or 1o residents of
any part of the Properties or which may endanger the health or safety of any
Owner or any resident of the Properties.

Section 3. Animals. No animals, livestock or poultry of any kind shall

be kept or maintained on any Lot except swall household pets, weighing no
mwore 1nan twenty (20) pounds cach, which pets may not be kept or bred for
wny commercial purpose and shall have such care and restraint tnat they will
net he obnoxious or offeasive on account of noise, odor or unsaﬁilury
condrtions. No savagze or Janlercus animal snall be <ept. No wmore than one
nousehold pel may be kept o0 any Let wirndut written permission of the Beard
of Directors of the Association. N pets may be permitied to run loose upon
e Comnmon Area, and any Jwner whe causes any pet o be broutht or kept
on his Lot shall indemnify and hold hariziess the Association for any loss,
damajze or liability which the Associatien mav sustain as a result of the
oresence of such animal on the preumises, whether or not the Asscciation has
ziven its permission therefer.

Coction 4. Alteraticns and Autachrients by Jwner. No Owner snall make

siructural alterations or madifications 1o ihe improvements on his Lot or 1o
any of the Cemmon Area, including the erection of awnings, the placement of
any reflective or other material in the windows of his dwelling {ciner than
draperie__s). the installation of aluminum {or similar materiai) sieri deors in
any dwelliny or other exterier attachments without the written approval of
the Board of Directors of the Association. The Board shall not approve any
alierations, decorations or modifications which, as determined by the Board
in its reasonable judgment, would jeopardize or impair the soundness, safety

or appearance of the Properties.

storage of supplies, persenal preperly or irash or refuse of any «ind except
in Common Area trash receptacles placed at the discretion of ne Board of
Direciors of the Association, nor shall the Common Area be used 1n any way
for the drying, shaking or airing of c¢lething or other fabrics. Entrances,
sidewalks, yards, drivewavs, parking areas and other facilitics in the
Common Area shall not be chstructed in any way nor shall they he used- for
other than their intended purposes. Only operable automobiles shall be

allowed to remain in any parking lot which may be provided for residents of
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the Properties. The Associalion may require that all other vehicles {(including
boats and trailers) be parked at all times in a designated area removed from
the automobile parking lots. No vehicles of any type shall be permanently or
semi-permanently parked on the Properties unless parked in an area
designated by the Association for such parking. In general, no activity shall
be carried on nor condition maintained by any Owner either on his Lot or
upon the Common Area which despoils the appearance of the Properties.

Section 6. Signs. Except with the express permission of the

Architectural Committee of the Association, no signs of any kind shall be
displayed to the public view on any Lot or on the Common Area except signs
used by Declarant or its agent to advertise the properties during the
construction and sales period and unit number identification signs required
by the Rateigh City Code.

Section 7. Clotheslines, Trash Cans, Etc. All equipment, garbage-

cans, service yards, woodpiles or storage piles shall be kept screened by
adequate planting or fencing within the rear ten foot area of each Lot so as
to conceal them from view of neighboring Lots and streets. All rubbish, trash
and garbage shall be regularly removed from each Lot, and shall not be
allowed to accumulate therein. Declarant may require each Lot owner to
deposit all rubbish, trash and garbage in dumpsters designated by
Deciarant.

Section 8. Gardening and Fencing in Common Area. No planting or

gardening shall be done (except within individual Lots), and no fences,
hedges or walls shall be erected or maintained upon the Properties excepi
such as are installed in accordance with the initial construction of the
buildings located thereon or as approved by the Board of Directors of the
Association or its designated representatives. Except for the right of ingress
and egress, Owners are hereby prohibited and restricted from using any of
the Properties outside of exterior building lines, fenced-in or patio areas,
except as may be allowed by the Board. 1t is expressly acknowledged and
agreed by all parties concerned that this paragraph is for the benefit of all
Members of the Association, and is necessary for the protection of all Owners.

Section 9. Decks, Screen Doors, Windows. Maintenpance, upkeep and

repair of any floor surfaces of decks or patios, screens and screen doors,
exterior door and window fixtures, and other hardware shall be the sole
responsibility of the individual Owner and not in any maaner the

responsibility of the Association. Any action necessary or appropriate to the
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proper maintenance and upkeep of the Common Area and facilities, including

but not limited to, recreaticn and parking areas and walks, shall be taken
by the Board of Directors or by its duly delegated representatives.

Section 10. Pipes, wires, Etc. All fixtures and cquipment installed

within a Lot, commencing at a peint where the utility lines, pipes, wires,
conduits or systems enter the exterior walls of a dwelling unit, shall be
maintained and kept in repair by the Owner thereof. An Owner shall do ne
act or work that will impair the structural soundness or integrity of other
in.provements or impair any easement, nor do any act or allow any condition
10 exist which will adversely affect any other Lot or its Owners.

Gection 11. Antennas. Wwithout  prior written approval  and the

authorization of the Architectural Commitllee, no exterior television or radio
antenna of any sort shall be placed, allowed or maintained upon any portion
of the improvements to be located upon the Properties nor upen any structure
situated upon Lhe Properties other than an aerial fer a master aniennd
system, should any such master system or syslems be utilized and require
any such exterior anlenna.

Section 12. Rules and Regulations. Reasonable rules and regulations

soverning the use of the Preperties may be made and amended from time to
time by tne Board of Directors of 1he Association; provided, hcwever, that all
such rules and regulations and amendments thereto shall be approved al a
regular or special meeting of the membership before sucn shall become -
effective. Copies of all such regulations and amendmments thereto shall be
furnished by the association 10 all members upon requesi.
ARTICLE X
EASEMENTS
All of the Properties, including Lots and Common Areas, shall be subject
1o such easemmcnts for driveways, walkways, parking areas, greenways, waler
Lines, sanitary sewers, storm drainage facilities, gas lines, telephone and
clectric power lines and other public utilities as shall be established by the
Deciarant or by his predecessors in title, prior to the subjecting of the
properties to this Declaration; and the Association shall have the power and
authority to grant and establish upon, Over, under and across the Common

Areas conveyed to it, such further ecasements as arc requisite for the
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convenient use and enjoyment of the Properties.

All Lots shall be subject to easements for the encroachment of initial
improvements constructed on adjacent Lots by the Declarant to the extent lhat
such initial improvements actually encroach including, but not limited to,
such items as overhanging eaves, gutters and downspoutls and walls.

ARTICLE XI
- EXTERIOR MAINTENANCE

In addition to maintenance of the Common Area, the Association shall
provide . exterior maintenance upon each Lot which is subject to assessment
hereunder, as follows: paint, repair, replace and care fer roo}'s. Jutters,
downspouls, exterior building surfaces, trees, shrubs, grass, walks and
other exterior improvements. Such exterior mainienance shall not include
glass surfaces. Further, the owner of any lot may at his election glant trees,
shrubs, flowers and grass in his reat yard and may also maintain portions
or all of his rear yard provided thal such maintenance by the owner docs not
hinder the Associalion in performing its maintenance of the exterior of the
house and the remaining yard spaces. Mo such maintenance by a lot cwner
shall reduce the assessment payable by him to :ne association. If, in the
opinion of the association, any such owner fails t> maintain his rear yard in
a neat and orderly manner, the Association may revoke the owner's
maintenance rights for a period not to exceed one year. lhe Owner shall not
plant any vegetation in the front yard except witn the prior written approval
of the Association.

In the event that the need for maintenance of repair is caused through
the willful or nealigent act of the Owner, his family, or guests, oT invitecs,
the cost of such maintenance or repairs shall be added to and become a part
of the assessment to which such lot is subject.

In no event shall the Association provide interior maiatenance «f
structures not owned by the Association.

ARTICLE XI1
TRANSFER OF LOTS

Section 1. Sale or Lease of Units:

(a) In the cvent that any unit owner desires to sell or lease his

Lot or any interest therein, and reccives a bona fide satisfactory offer
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therefor, he shall, before accepting said satisfactory cffer, submit to the
Board of Directors in writing by registered mail, return receipt requested,
the terms of said offer, the name{s) and address(es) of the offeror{s}, and
an offer to sell or lease the Lot to the Board al the same price and terwms.
The Beard of Directors shall have a period of ten (10} days {five (5) days in
the case of a mortgagee owner) after receipt of said written notice within
which to exercisce its right to accept such offer and shall have an additional
perioa of not dess than tweniy (20) days (1en (10) days in i case of A
Lorlsasee owner) within whier te cicse the said transactien. The scard of
Mirestors mav elect o purchase or lease such Lot on beitalf of ali of
Lot owrners as & croup or, if the rewaining Lot cwners ar o
1o s¢ acquire sugh Lot, Uien said Lot av be surchased of icdascu
e deard of Directers on nenaif of any one or nere pmbiviiini. L0l dwhirs.
lie vven: the soare of Dircciors shali elect te accept e offer on benalfl of
Ciooreradning Lot ewoaers, ihw s tmereof shall e sharct by T reeadning
owners in The sare pred is CoLt.on expenses; any orcfiioor loss
restized upon fne sae or .ease by ne seard of a Ler so acouired snda:
Coawiec Be shared, Dw o the rewining Lot owners. In the event tastotae doard
of Cireciers saslioeiect te ac,uire an offercd Loi en bhenalt of e vene oronere
L tividual Lot owners, Gwn ine <ost Lhereef shall hwo sherew hy o osuch
Arygirin Lot OWRers n Sudn roperiidn as they shai. a.:;rve upén.
(b} In the even: i:it the bBoard of Mreciers [aiis

ri Al i purchare or lease said Loi, then the Lot owner

“lec:arant in writing, by regisiered rnail, return receint

of said hona fide satisfactorv eoffer, the nainels) and address{e¢) of it

~fferer{s) and an offer te convey or lease The Lot to the Dediaruani at the

sa.e price and terws. The Jeciarant shall have a peried of to.. (10} Jduys

ffive (5) days in the case of a norijagee owner) aficr recein: of sond writien

3 M .

Ctise within which 1o exerg.se its right 10 acoulre or it £400 and
cais Meve an additicnai pericd of not less lhan tweaiy [U0F Tavs bren (i)
d.vs in the case of a wortgager owner) within whlch ¢ ¢ioee 1 IPRnEacilon.
cooatd the Neclaran: fail eor refuse within the apnizaltie perivnole exXercise
s eption e avquire the Letoar the offered price amd

cener s hBave the rioht oo eonvey or fease said Les oot cfiorer wnlse

sientily was revea.ed la tne Neciarant in said WTlaeh, §Ci.e,  Droviaed,

Aewever, That any such conveyance or lease sha.. be nucject oaas T e,
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covenants, limitations, and provisions of this Declaration and By-Laws of the
Association. The right given to the Declarant in this subparagraph to
purchase or lcase a Lot shall only continue for a period of five (5) years
fron: the Jdate of recordation of this agreement, in the Office of the Register of
Deeds of Vaike <Jounty, North Carolina, at which time this right shall
terwinate and become null and void as to the Declarant.

{¢c) The Declarant and the Board of Directors upon the request of a
cenveying unit owner, shali, where applicable, execute in recordable forn,
instrunenis indicating compliance with the terms and provisions of this
Declaration.

{d) do Lot owner may mortgage his Lot or any interest therein
without the approval of the Board of Directors except as to a first mortyage
lien r.ade to a bank, life insurance company, or savings and loan
asscciatien. The Jdecard ray, and it is hereby authorized te imipose reasonabie
conditicns upcn which approval as to any other uortzage shall be given.
Each Let owner whe shall mortgage or otherwise encumber his Lot or any
interest inerein shati furnish to the doard of Directors a copy of all such
mortgages, deeds of irust, or other instruments creating such encumbrance.

fectign 2. 5ift or Devise of Interest: Any owner may give, exchange,

devise or bequeath his interest in his Lot to his spouse, his parents, or to
any lincal descendants, inciuding adopted children or to & cerporation, ail
classes of sieck of which are more than eighty pecrcent (80%) owned by such
owner, his spcuse, or his lineal descendants, without the prier written
censeni of the 3oard or the Declarant. In the event that any owner of a Lot
or interest therein shall desire to give, devise, or bequeath any interest in a
Lot te a persen, firm, or corporation other than the parties hereinabove
specificaliy enumerated or should any perseon other than the abeve be entitied
w taxe the prepercty by gift, devise, inheritance, or by cperation of law,
then such Llransfer shall, for purposes of this Declaration, be treated as a
sale and shall be subject to the provisions of subparagraphs l{a) threu:h
1{c) abeve. The price for which the interest in the Lot shail be tramsferred,
shall be such as snall be agreed upen by the transferring owner and the
board or the Declarant. In the event such owner and the Declarant of tne

doard are unable to agree upen a mutually satisfactory price, then the owner
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(or the personal represemal{ve of a deceased owner, as applicable) shall
appoint one appraiser, the Board of Directors br the Declarant, whichever is
acquiring an interest in the Lot, shall appoint one appraiser, and each of
these appraisers shall appoint a third; any decision of the majority of said
appraisers as to the value of such property involved shall be conclusive and
binding upon all parties for the purposes of this agreement. Transfer and
payment for such property shall be made on such terms and conditions

(including lerms of payment) as the parties or their appraisers shall agree

upon. .
i
Section 3. |Other Transfers and Unauthorized Transactions:
i
1
4 s T 3 :
(a) If any Let cowner shall acquire his title by any manner in

- i
i

conlravention of the above or in any manner not heretofore considered in the

foreaoing subsections, the cantinuance of his ownership of his Lot shall be
subject to the right of purchase of said Lot by the Board and/or the
Declarant. Should the Board andfor the Declarant elect to purchase any Lot
so acguired, the purchase price shall be that as shall be agreed upeon
belween the Board of Directors and/or the Declarant, and the Lot owner. In
1ne event the Lot owner and the Board of Directors and/or the Declarant are
unable to agree 10 a purchase price' of the Lot, the Lot owner shall appeint
one appraiser, ine Board or the Declarant, wnichever is acquiring an interest
in the Lot, one appraiser, and cach of the appraisers shall appoint a third;
any decision of the major:ty of said appraisers as ic the value of said-Lot
snall be conclusive and b>inding upon all parties for the purposes of this
aarcement. Transfer and paymeni for such property shall be made upon such
terms and conditions, inc'.uciin.‘g terms of payment, as the parties or their
appraisers shall agree upen.

{b) Any sale, mortgage, or lease which is not authorized pursuant
tc the terms of this Declaration shall be voidable unless subsequently
approved by the Board of Directors.

ARTICLE X111
ACCESS TO LOTS

Section 1. Rivht of iccess. A Lot owner shall srant -a right of access

e his Lot to the Managing Agent and/or any other person authorized by the

Board of Dircctors of the Association or the Manging Agent for the purpose of

W
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making inspections or for the purpose of correcting any condition originating
in his Lot and threatening another Lot or a common area or facility, or for
the purpose of performing installations, alterations or repairs to (he
mechanical or electrical services or to correct any condition which violates
the provisions of any mortgage or deed of trust covering another Lot,
provided that requests for entry are made in advance and that any such
eniry is at a time reasonably convenient te¢ the Lot owner. In case of an
emergency, such right of entry shal be immediate, whether the Lot owner is
present at that time or not.

Section 2. Right of Entry for Maintenance. The Board of Directors of

the Association has the right of entering any Lot when necessary in
connection with pest control, any maintenance or construction for which the
Board is respoensible; provided, such entry shall be made during reascnable
hours with as little inconvenience to the Lot owner as practicable and any
damage caused thereby shall be repaired by the Beard and such expenses for
pest control, maintenance or construction shall be 1reated as a common
expense. Such right of entry shall be immediate, whether the Lot owner is
present at that time or not.
~ARTICLE X1V
SPECIAL RELATIONSHIP? OF MORTGAGEES

Unless at least two-thirds {2/3) of the first mortgagees of units
h‘ereunder (based upon one vote for each first mortzage cwned) or unit owners
{other than the deciarant) have given their prior written approval, the
Association shall not be entitled to by act or omission seek to abandon,
partition, subdivide, encumber, sell or tansfer the common property owned,
directly or indirectly, by the Association (the granting of easements for
public utilities or for other public purposes consistent with the intended use
of such common property by the Association shall not be deemed a transfer
with the meaning of this clause.)

First mortgagees of units hereunder may, jointly or singly, pay taxes or
other charges which are in default and which may ¢r have become a charge
against any common area and may pay overdue premiums on hazard insurance
policies, or secure new hazard insurance coverage on the lapse of the policy,
for such common property and first mortgagees of units hereunder making
such payment shall be owed immediate reimbursement therefore from the

Association.
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A first mortgagee of a unit hereunder shall, upon request, be entitled to
written notification from the Asscciation of any default in perforiance by any
individual unit owner borrower's from said morigajgee of any obligation to the
Association which is not cured within sixty (60) days.

ARTICLE XV
SRAL PRWISIONS

Ceciion Enforcenment. The Association, or any Owner, shail have the

r1ohi 1o eaferce, by any procesding at law or in egnily, ail CeslCicTlons,

conditions, ceavenants, roservationd, hiens and charses nev & nercafter
inoosen by the provisions of thie Deciaration. Failuee by the Associalion or
vy Noner e enforee any covenant of resir.ciion hereln coniaiied saale in

he event be ceeied a wawver of the right 1o de se thercaflter,

Syctivt 2. Severabio v, Invaitdanion ef aay these covendnts or

resipichions by judimen: oroceuri criler shal. it ay affect any other
SEOViEichE which shall reo sin dn fu.l force and

Anendieni.  Thne covenants andl restiriciions of :his Declara-

pun with and mind the laad, fer a4 ter. of sweniy 1201 years from

the  date s Decaaraiicn A receracd, afier which hine itoy  shall be

auicheiicaiiy  extvnded v suceessive sericis of en {1t} vesvs. This
LATR .

Jec.aration mav be amenadel during ac fire: sweniy {00) year peraad by an

instruneni sined LY ngt .ess than ninety percent {c0a) of e Lot Dwners,
and thereafier bv an insirument sizned hy mol .ess than sevenivy-five percent
(753} of the Lot Owners. Any arendement n.ust be reccried. crior to
recordation of any Amend:.ent, the Asscclation chall receive approval fron tne

e

y of 2aleijh Attorneys Jffice uniess the City of Qaleigh aicrneys Office
Sae  failed to comment thirty (ZC)  days after receivin: ihe proposed
Arendu.ent.

Cection If any awendaent to these covenianis, conuilions  and
resirictions is executed, each such arendrent shall be delivered o the doard
of Directors of this Asscciation. [hercupon, the beoard of Dirccters shall,
within inrty (30) days do the feliewing:

{a) Zeascnablv assure 1seif that the anendment ias been cxecuted
by ihe Owners of the reguired nunber of Lots. {(For ihis purpese, the Hoard

way rely onoats roster <f powhers and shail. net be requircd e causc any

title te any Lot to be exanined);
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{b) Attach to the awmendment a certification as to its vaundity,
which certification shall he executed by the Asscciation in the same n.anner

that decds are executed., The foilowing form of certification is suy jested:

CEATIFIZATION OF YALIDITY OF AL BN TO ZJTRNNLTH,

COUDITIGAY AND RESTRICTIONG OF KlVEL 2128 sioaIvir Ll

g8y autherity of its Joard of Dircctors, River sirch donccwiners
Association hereby certifies that the foregoiny instruient nas been duly
exccuted by the Owners of seventy-five (75%) percent of ine Lots of liver
Birch Subdivision and is, therefore, a valid amendncnl lo the existing

covenants, conditions and restricticns of River dirch Subdivisicen.

RIVER 31k
HOMLEDWNERS ALSSIIATIC.

2resicent

Secrclary

{c) lumediately, and within the thirts (30) day period aferesaid,
causec the aimendnent o be recerded in the VVake Zounty lejistry.

All auendients shall be effeciive freow, the date of recordation in thiw
Wake County QRe.istry, provided however, that nc suca anendient :aall be
valid until it has Yeen indexed in the nane of this Asseciaticn. when any
instrument purperting to anend the covenanis, conditicns and resirict:ons s
been certified vy the Beard of Directors, recorded and indexed as rovided
by this Section, it sihall be conclusiveiy preswired  ihat such  instruien!
constitutes a valid amendrent as to all perscns thereafrer purchasing duy

Lots in River Birch Subdivision.
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Section 5. FHA/VA Approval, As long as there is a Class B member-

ship, the following actions will require the prior approval of the Federal
Housing Administration’ or the Velerans Administration: Annexation of
additional properties, dedication of Comimon Area, and amendment of this
Declaration of Covenants, Condilions and Restrictions.

1M WITNZES WHEREOF, the undersigned, beiny the Declarant hercin, has

aereunto sel its hand and seal this g4 day of __Decemien . 1980,

RIVEL BIRZH ASECCIATES

Tacnerar fariner




NORTH CALOLINA
DOL 8
ARy COUNTY

7 . ‘q/
I, i’jﬁ,/,/fgl.' Ll L - + Notary Public for said Tounty and

State, do nereby certify that HAR0LD S. LICHTIN personally appeared before
me this day and acknowledged the due executien of the foregoing Declaration

of Covenants, Conditicns and Restrictions for River Birch Subdivision.

CHITNESS wmy hand and official seal this /guu day of ) arr/g) 1980.

' L0
o wn,,

e
q . L) a: ‘..(‘*
AR

R
L
o
U

‘\

Ly Coumission Expires:

77%7 Y 17f Pl

m':moum - ~UAIE COUN'“’d Aj\ . mqg o G@-{b

Kotar{yXies) Public is
(are) cortified to be comrect. This instrument and this certificate are duly registered ot the date and
time and in the book anct page shown on the first page hereol.

R B BCKENDE JR. Rogisewr of Dosdy

. %\ﬂo« A . p«LQOLr\

Qaaf. Dewaty Regivas of Desde O
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EXHIBIT A

BEGINNING at the point of intersection of the center line
of Marsh Creek and the center line of the 60 foot right of way
of 0ld Wake Forest Road, thence North 18 degrees 23 minutes 5%
seconds West 35.01 feet to a point; thence North 64 degrees 28
minutes 56 seconds West 1l.41 feet to a point in the western edge
of the right of way of Old Wake Forest Road; thence with the
western edge of the right of way of 0ld Wake Forest Road North 37
degrees 48 minutes 22 seconds East 109.13 feet to a point of
curve; thence in a northerly direction along a curve to the left
with a radius of 524.50 feet, a distance along the arc of said
curve of 447.16 feet to a point; thence North 11 degrees West
347.22 feet to a new iron pipe marking the terminus of the western
edge of the 60 foot right of way of Forest Oak Drive; thence along
the terminus of the right of way of Forest Oak Drive and beyond
North 79 degrees 27 minutes East 64.91 feet to a new iron pipe:
thence South 50 degrees 16 minutes 14 secconds East 427.92 feet to
a PK nail located in the center of the right of way of 0ld Wake
Forest Road; thence with the center of the right of way of Old
Wake Forest Road South 37 degrees 48 minutes 22 seconds West
786.23 feet to the POINT OF BEGINNING, containing 3.08 acres
according to a plat of survey of the property of River Birch
Associates dated December 2, 1980, prepared by Al Prince and
Associates, P.A. Also, being Section 1 according to a map
recorded in Book of Maps /%< , Page _, Ut of the Wake
County Registry.
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EXHIBIT B

All of the property of River Birch Associates according
to a plat of survey dated December 2, 1980 prepared by Al

Prince and Associates, P.A. and being also all of Section 1

according to a map recorded in Book of Maps /182 , Pageiuwb

of the Wake County Registry with the exception of the designated

lots 1 through 15 inclusive as shown on said plat.




