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DECLARATION OF COVENANTS, CONDITIONS AND

RESTRICTIONS FOR

PROVIDENCE CREEK

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR

PROVIDENCE CREEK ("Declaration") is made as of the date set forth on the signature page hereof by
Mattamy Homes LLC, a North Carolina limited liability company (the "Declarant").

RECITALS:

1. Capitalized terms used in these Recitals and otherwise in the Declaration are defined in
Article 1 below.

2. Declarant is the owner of the real property described on Exhibit "A."

3. The Governing Documents impose upon the Properties mutually beneficial restrictions

under a general plan of improvement, all for the benefit of the owners of each portion of the Properties

and for the preservation and promotion of the value, aesthetics and desirability (as the case may be) of the

Properties and all portions of the same. Furthermore, this Declaration establishes a planned community

under the North Carolina Planned Community Act (N. C. Gen. Stat. Chap. 47F; as amended from time to

time).

4. Likewise, the Governing Documents establish a flexible and reasonable procedure for the

overall development, administration, maintenance and preservation of the Properties, and in furtherance

of such plan, this Declaration provides for the creation of Providence Creek Homeowners Association,

Inc. to own, operate and maintain the Common Areas, and to otherwise administer and enforce the

limitations, covenants, conditions, restrictions, easements, liens and equitable servitudes created by or
imposed in accordance with the provisions hereof and the provisions of the Act, collect and disburse the

assessments and charges imposed in accordance with the provisions hereof and the provisions of the Act,

and exercise such other powers as may be authorized by the Governing Documents and by the Act; and.

NOW, THEREFORE, Declarant hereby declares that all of the property described on Exhibit
"A" and any Additional Property subjected to this Declaration by Supplemental Declaration shall be
held, sold, used and conveyed subject to the following easements, restrictions, covenants, and conditions

which shall run with the title to the real property subjected to this Declaration. This Declaration shall be

binding upon all parties having any right, title, or interest in any portion of the Properties, their heirs,
successors, successors-in-title, and assigns, and shall inure to the benefit of each owner of any portion
of the Properties.

ARTICLE 1: DEFINITIONS

The terms in this Declaration and the exhibits to this Declaration shall generally be given their

natural, commonly accepted definitions except as otherwise specified. Capitalized terms shall be defined
as set forth below.
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1.1. "Act': The North Carolina Planned Community Act, Chapter 47F, North Carolina
General Statutes, as same may be amended from time to time.

1.2. "Additional Property": All of that certain real property which abuts directly on the

property line of the property described on Exhibit “A", or which has a boundary line within 1,000 feet
of the boundary line of the property described on Exhibit "A;" all such adjacent or nearby real property

being subject to annexation to the terms of this Declaration in accordance with Article 7.

1.3. "ARB": The Architectural Review Board, as described in Article 9.

1.4. "Area of Common Responsibility": The Common Area, together with those areas, if any,

for which the Association has or assumes responsibility pursuant to the terms of the Governing
Documents.

1.5. "Articles of Incorporation" or "Articles": The Articles of Incorporation of the
Association, as filed with the Secretary of State of the State of North Carolina, as they may be amended.

1.6. "Association": Providence Creek Homeowners Association, Inc., a North Carolina
nonprofit, mutual benefit corporation, its successors or assigns.

1.7. "Board of Directors" or "Board": The body responsible for administration of the

Association, selected as provided in the Bylaws and serving as the Board of directors under North Carolina

corporate law.

1.8. "Builder": Any Person who purchases one (1) or more Lots for the purpose of
constructing improvements for later sale to consumers in the ordinary course of such Person's business

and who is appointed in writing as a "Builder" by Declarant or the ARB. Notwithstanding the foregoing,
any Person occupying or leasing a Lot for residential purposes shall cease to be considered a Builder

with respect to such Lot immediately upon occupancy or leasing of the Lot for residential purposes,

notwithstanding that such Person originally purchased the Lot for the purpose of constructing
improvements for later sale to consumers.

1.9. "Bylaws": The Bylaws of the Association, attached hereto in initial form as Exhibit "B,"

as they may be amended.

1.10. "Class "B" Control Period": The period of time during which the Class "B" Member is

entitled to appoint a Majority of the members of the Board of Directors as provided herein.

1.11. "Common Area”: All real and personal property, including easements and licenses, that

the Association owns or leases, or in which the Association holds possessory or use rights, for the
common use and enjoyment of the Owners, including without limitation, (a) all property shown on a
recorded plat of the Properties, or any portion thereof, designated as "Common Open Space", "Common

Area", "Private Open Space," "Recreation Area," "Amenity Area" or other similar designation on
Map(s) of the Property recorded in the Office of  the Register of Deeds for the County. "Common Area"

or "Common Areas” shall also include (i) all private streets and private utilities, if any, including any
utility line serving more than one lot located outside of public street rights-of-way and public utility
easements, (ii) all retaining walls constructed by Declarant that serve and support more than one (1) Lot
and all improvements within any private retaining wall and/or fence easement established on the Maps
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of the Property that serve and support more than one (1) Lot, (iii) any public road, right-of-way or cul-

de-sac in the Property which has been dedicated to the public on Map(s) of the Property recorded in the

County but not accepted for public maintenance by the appropriate governmental entity, (iv) storm pipes

and any median or planting area and related signage, irrigation facilities and lighting constructed by
Declarant within rights-of-way within the Property, (v) any real or personal property which the
Association now or hereafter owns, leases or holds possessory or use rights in for the benefit of the
Owners and their permittees, (vi) such easement rights for right-of-way and appurtenant easements or
licenses as Declarant may declare, acquire or reserve or as are granted to the Association for the benefit

of the Owners and their permittees or for the use, care or maintenance of any portion of the Property,

including, but not limited to, rights-of-way and appurtenant easements or licenses for landscaping, trees,

plantings, irrigation, signage, monuments, lighting, water, sanitary sewer, storm sewer, stormwater
drainage and/or retention, communications and/or other utility services, (vii) cluster mailboxes installed

by Declarant on the Common Area or other portion of the Property, (viii) all recorded tree conservation

areas shown on any recorded Map; (ix) any areas designated as Designated Common Areas as described

in Section 5.1(a)(xii) and (x) all fencing constructed by Declarant that serve more than one (1) Lot and

all improvements within any private fence easement established on the Maps of the Property that serve

more than one (1) Lot. Declarant hereby grants to the Association an easement over any road, right-of-

way or cul-de-sac within the Property which shall automatically terminate upon dedication to and

acceptance for public maintenance by the appropriate governmental entity.

1.12. "Common Expenses": The actual and estimated expenses incurred, or anticipated to be
incurred, by the Association for the general benefit of all Owners, including any reasonable reserves, as

the Board may find necessary and appropriate pursuant to the Governing Documents but shall not include

any expenses for initial development, original construction, installation of infrastructure, original capital
improvements, or other original construction costs for improvements constructed by Declarant unless

approved by a majority of the Voting Power of the Association; provided, however, the repair,
maintenance and replacement of such infrastructure or other original capital improvements shall be a

Common Expense. Common Expenses shall include, without limitation, (i) all sums lawfully assessed

by the Association against its Members; (ii) the actual and estimated expenses incurred or anticipated to

be incurred by the Association for administration, maintenance, repair, or replacement of the Common

Area; (iii) the actual and estimated expenses incurred or anticipated to be incurred by the Association

declared to be Common Expenses by the provisions of the Act, or any Governing Document; (iv)

premiums for hazard, liability, casualty and such other insurance as the Declaration or the Bylaws may

require or authorize the Association to purchase or which the Association is required by law to purchase;

(v) ad valorem taxes and assessment charges lawfully levied against the Common Area owned in fee

simple by the Association; (vi) the actual and estimated expenses incurred or anticipated to be incurred

by the Association as agreed by the Members to be Common Expenses of the Association; (vii) fees for

utilities used in connection with the Common Area; (viii) fees for services of accountants, attorneys,

engineers, managers and other professionals engaged by the Association; (ix) the costs and expenses

associated with encroachments within the rights-of-way serving the Property in accordance with any
encroachment agreement(s) by and among the Declarant, the Association and the applicable

governmental authority; (x) the costs and expenses associated with the maintenance, preservation,
enhancement, repair and improvement of Lot improvements which the Association is required to

maintain, if any, pursuant to the terms of this Declaration; (xi) unpaid assessments following a
foreclosure; (xii) lease payments on all leased street lights within the Property ("Street Lights"); (xiii)
expenses incurred for trash removal providers engaged by the Association to serve the Property; and

(xiv) all expenses classified as Common Expenses pursuant to the Act.

1.13. "Community" or "Providence Creek": That certain residential community located in
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Harnett County, North Carolina, and commonly known and referred to as Providence Creek, comprised
of the Properties.

1.14. "Community-Wide Standard": The standard of conduct, maintenance, development,

construction or other activity generally prevailing throughout the Properties, including the frequency and

level of the same as applicable and as the case may be, which shall be consistent with other first-class

single-family residential subdivisions in the Harnett County area of like age, all as such standard is

initially set by the activities of Declarant, and as more specifically interpreted by the Board of Directors

and the ARB, in its/their reasonable discretion (including with the realization that some portions of the

Common Area may simply designed to be kept in their originally existing natural state).

1.15. "Cost Sharing Agreement": Any agreement, contract or covenant between the

Association and an owner or operator of property adjacent to, in the vicinity of, or within Providence
Creek for the allocation of expenses (and obligations, as the case may be) for amenities and/or other use

rights or services that benefit both the Association and the owner or operator of such property.

1.16. "Days": Calendar days; provided however, if the time period by which any action
required hereunder must be performed expires on a Saturday, Sunday or legal holiday, then such time
period shall be automatically extended to the close of business on the next regular business day.

is
1.17. "Declarant": Mattamy Homes LLC, or any successor, successor- in-title, or assign who

takes title to any portion of the Properties for the purpose of development and/or sale and who

designated as the Declarant in an instrument executed by the immediately preceding Declarant and the

transferee and recorded in the Public Records; provided however, there shall be only one (1) "Declarant"

hereunder at any time.

1.18. "Design Guidelines": The design, architectural and construction guidelines and
application and review procedures applicable to all or any portion of the Properties promulgated and

administered pursuant to Article 9, and attached hereto in initial form as Exhibit "C," as the same may
be amended.

1.19. "Development Period": The period of time during which the Declarant owns any
property which is subject to this Declaration, or any Additional Property, or has the unilateral right to

subject Additional Property to this Declaration pursuant to Section 7.1. The Declarant may, but shall not

be obligated to, unilaterally relinquish its rights under this Declaration and terminate the Development

Period by recording a written instrument in the Public Records.

1.20. "Dwelling": The habitable structure located on a Lot which constitutes and serves as the

primary single family residence.

1.20. "General Assessment": Assessments levied on all Lots that are subject to assessment

under Article 8; such assessments to fund Common Expenses for the general benefit of all Lots, as more

particularly described in Sections 8.1 and 8.2.

1.21. "Governing Documents": The Declaration, Bylaws, Articles of Incorporation, all

Supplemental Declarations, all Design Guidelines, the Rules of the Association, all Cost Sharing
Agreements, and all additional covenants governing any portion of the Properties or any of the above,

as each may be amended from time to time; the initial Bylaws, Design Guidelines and Rules of the

Association as amended from time to time if at all.
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1.22. "Legal Requirement" Includes any duly adopted and applicable law, ordinance,

regulation or requirement of the United States of America, the State of North Carolina, applicable town

or city where the Property is located, the County, or any other governmental entity or quasi-governmental
entity or agency having jurisdiction over the Property or any portion thereof, including any branch,
department or division of any of the foregoing governmental and quasi-governmental entities.

1.23. "Lot": A portion of the Properties, whether improved or unimproved, which may be
independently owned and conveyed and which is intended for development, use, and occupancy as a

detached residence for a single family, and which is not part of  the Common Area. The term shall refer

to the land which is part of the Lot as well as any improvements thereon.

1.24. "Majority": Those votes, Owners, Members, or other group, as the context may indicate,
totaling more than fifty percent (50%) of  the total eligible number.

1.25. "Member": A Person that holds membership in the Association pursuant to Section 3.2.

1.26. "Mortgage": A mortgage, a deed of trust, a deed to secure debt, or any other form of

instrument securing debt, that affects title to a Lot.

1.27. "Mortgagee": A beneficiary or holder of a Mortgage.

1.28. "Owner": One (1) or more Persons who hold the record title to any Lot, including the
Declarant and any Builders, but excluding in all cases any party holding an interest merely as security
for the performance of an obligation. If a Lot is owned by more than one (1) Person, all such Persons

shall be jointly and severally obligated to perform the responsibilities of such Owner.

1.29. "Person": A natural person, a corporation, a partnership, a limited liability company, a
fiduciary acting on behalf of another person or any other legal entity.

1.30. "Properties" or "Property": The real property described on Exhibit "A" as such exhibit

may be amended or supplemented from time to time to reflect any additions or removal of property in

accordance with Article 7.

1.31. "Public Records": The Office of the Register of Deeds for Harnett County, North
Carolina, or such other place as/if applicable, which is designated as the official location for recording
of deeds and similar documents affecting title to real estate.

1.32. "Roads": Any permanent Roads constructed within the Properties and including the right
of way shown on a recorded plat of the Properties. The Roads shall be considered part of  the Common

Area until such times as such Roads are dedicated and accepted by the applicable governmental authority
for public maintenance.

1.33. "Rules": The rules and regulations of the Association described more particularly in
Section 10.2 and attached hereto in initial form as part of Exhibit "C", as the same may be amended.

1.34. "Special Assessment": Assessments levied in accordance with Section 8.4.

1.35. "Specific Assessment": Assessments levied in accordance with Section 8.5.
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1.36. "Stormwater Covenant": Any,  recorded covenant (whether contained herein or separately
recorded) as required by any governmental authority or ordinance (or by agreement resulting from the

same), or otherwise under any Legal Requirement, relating to Stormwater Control Measures for the

Community or any part thereof, and includes all amendments and supplements to such agreements.

1.37. "Stormwater Control Measures" or "Stormwater Control Facilities": such terms being

used interchangeably in this Declaration shall mean any one or more of the following devices and
measures, together with associated private stormwater drainage easements (however identified on a plat

or in a document) that serves any part or all of the Properties: conduits, storm drains, inlets, channels,
pipes, level spreaders, ditches, grassed swales, sand filters, wetponds, dry detention basins, wetlands,
permanently protected undisturbed open space areas, bioretention areas, retention or detention ponds,

and other devices, facilities, appurtenances and measures, necessary to collect, convey, store, and control

stormwater runoff and pollutants for more than one (1) Lot in the Properties, and which are located
outside public street rights-of-way and public drainage easements. Private stormwater drainage

easements that serve more than one (1) Lot in the Properties, however identified on a Plat or in a
document recorded in the Registry, are deemed to be dedicated to the Association for the benefit of the

Properties or applicable portion thereof. All Stormwater Control Measures owned by or dedicated to the
Association are Common Area.

1.38. "Stormwater Operations Maintenance Budget": means that budget however named, and

including any attached to and incorporated into any Stormwater Covenant, or otherwise required to be

maintained by any governmental authority or agreement therewith, or otherwise established by the
Board, establishing the actual or estimated payments/costs for maintenance of Stormwater Control

Facilities by the Association.

1.39. "Supplemental Declaration": An instrument filed in the Public Records which subjects
Additional Property to this Declaration and/or imposes, expressly or by reference, additional restrictions
and obligations on the land described in such instrument. The term shall also refer to any declaration of
covenants, conditions and restrictions.

1.40. "Voting Delegates" shall mean those individuals entitled to cast Class "A" votes on behalf

of Lots at meetings as determined under Article 3 of this Declaration.

1.41. "Zoning Ordinance": Harnett County and/or the Town of Fuquay-Varina Code of

Ordinances, as the same may be amended from time to time.

ARTICLE 2: PROPERTY RIGHTS

2.1. Common Areas. Every Owner shall have a right and nonexclusive easement of use,

access, and enjoyment in and to the Common Area, which is appurtenant to and shall pass with the title

to each Lot, subject to:

(a) This Declaration and all other Governing Documents;

(b) Any restrictions or limitations contained in any deed from Declarant conveying
such property to the Association;

(c) The right of the Board to adopt, amend and repeal Rules regulating the use and
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enjoyment of the Common Area, including Rules limiting the speed limits on Roads (prior to
acceptance for public maintenance) and regulating the use by Owners and guests of the Common

Area;

(d) The right of the Board to fine or suspend the right of an Owner to use any
recreational and social facilities within the Common Area pursuant to Section 4.3;

(e) Subject to §47F-3-112 of the Act, the right of the Association, acting through the

Board, to mortgage, pledge, or hypothecate any or all of its real or personal property as security
for money borrowed or debts incurred; and

(f) The right of the Declarant to conduct activities and establish facilities within the

Properties as provided in Article 13.

Any Owner may extend his or her right of use and enjoyment to the members of his or her family,

lessees, and social invitees, as applicable, subject to the Governing Documents. An Owner who leases

his or her Lot shall be deemed to have assigned all such rights to the lessee of such Lot.

2.2. No Partition. Except as permitted in this Declaration, there shall be no judicial partition
of the Common Area. No Person shall seek any judicial partition unless the portion of the Common Area

which is the subject of such partition action has been removed from the provisions of this Declaration.

This Section shall not prohibit the Board from acquiring and disposing of other real property which may

or may not be subject to this Declaration.

2.3 Condemnation. The Association shall be the sole representative with respect to

condemnation proceedings concerning Common Area and shall act as attorney-in-fact for all Owners in

such matters. If any part of the Common Area shall be taken by any authority having the power of

condemnation or eminent domain or conveyed in lieu of and under threat of condemnation by the Board

acting on the written direction of at least sixty-seven percent (67%) of the total Class "A" votes in the

Association and, during the Development Period, the written consent of the Declarant, each Owner shall

be entitled to written notice of such taking or conveyance prior to disbursement of any condemnation

award or proceeds of such conveyance. The award made for such taking or proceeds of such conveyance

shall be payable to the Association.

If the taking or conveyance involves a portion of the Common Area on which improvements

have been constructed, the Association shall restore or replace such improvements on the remaining land

included in the Common Area to the extent available, unless within sixty (60) Days after such taking at

least eighty percent (80%) of the total Class "A" vote of the Association and, during the Development

Period, the Declarant shall otherwise agree. Any such construction shall be in accordance with plans

approved by the Board and the ARB. The provisions of Section 6.1(c) regarding funds for the repair of

damage or destruction shall apply.

If the taking or conveyance does not involve any improvements on the Common Area, or if a

decision is made not to repair or restore, or if net funds remain after any such restoration or replacement

is complete, then such award or net funds may be used by the Association for such purposes as the Board
shall determine.
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ARTICLE 3: MEMBERSHIP AND VOTING RIGHTS

3.1. Membership. Every Owner shall be a Member of the Association. There shall be only one

(1) membership per Lot. If a Lot is owned by more than one (1) Person, all co-Owners shall share the

privileges of such membership, subject to reasonable Board regulation and the restrictions on voting set

forth in Section 3.2(d) and in the Bylaws. The membership rights of an Owner which is not a natural

person may be exercised by any officer, director, member, manager, partner or trustee of such Owner,
or by an individual designated from time to time by the Owner in a written instrument provided to the

secretary of the Association.

3.2. Voting. The Association shall have two (2) classes of membership, Class "A" and Class
"B"

(a) Class "A". Class "A" Members shall be all Owners except the Class "B" Member,
if any. Class "A" Members shall have one (1) equal vote for each Lot in which they hold the

interest required for membership under Section 3.1; provided however, there shall be only one

(1) vote per Lot. All Class "A" votes shall be cast as provided in Section 3.2(d) below. If there is

more than one (1) Owner of a Lot, the vote for such Lot shall be exercised by one of the Owners

chosen in the manner as the co-Owners determine among themselves and advise the secretary of

the Association in writing prior to the vote being taken. Absent such advice, the Lot's vote shall

be suspended if more than (1) Person seeks to exercise it. No vote shall be exercised on behalf of

any Lot if any assessment for such Lot is delinquent.

(b) Class "B". The sole Class "B" Member shall be the Declarant. The rights of the

Class "B" Member, including the right to approve, or withhold approval of, actions proposed

under this Declaration, the Bylaws and the Articles, are specified in the relevant sections of this

Declaration, the Bylaws and the Articles. The Class "B" Member may appoint, remove and/or

replace, any or all members of the Board of Directors during the Class "B" Control Period which

shall continue until the first to occur of the following:

(i) When one hundred percent (100%) of the total number of Lots being

developed in the Properties have certificates of  occupancy issued for  the Dwellings thereon
and have been conveyed to Persons other than Builders; or

(ii) when, in its sole discretion, the Class "B" Member so determines and
voluntarily relinquishes such right.

Upon termination of the Class "B" Control Period, the Class "B" membership shall
automatically terminate and, if at such time the Declarant owns any Lots, the Declarant
shall be a Class "A" Member entitled to Class "A" votes for each Lot it owns.

(c) Additional Classes of Membership. The Declarant may, by Supplemental
Declaration, create additional classes of membership for the owners of Lots within any Additional
Property made subject to this Declaration pursuant to Article 7, with such rights, privileges and
obligations as may be specified in such Supplemental Declaration, in recognition of  the different

character and intended use of the property subject to such Supplemental Declaration.

(d) Exercise of Voting Rights by Class "A" Members. If there is more than one (1)

Owner of a Lot, the vote for such Lot shall be exercised by one of the Owners (designated as the
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Voting Delegate) chosen in the manner as the co-Owners determine among themselves and advise

the secretary of the Association in writing prior to the vote being taken. Absent such advice, the

Lot's vote shall be suspended if more than (1) Person seeks to exercise it. No vote shall be

exercised on behalf of any Lot if any assessment for such Lot is delinquent.

ARTICLE 4: RIGHTS AND OBLIGATIONS OF THE ASSOCIATION

shall be Carolina4.1. Function of Association. The Association a non-profit North

corporation charged with the duties and invested with the powers prescribed by the North Carolina Non-

Profit Corporation Act (N. C. Gen. Stat. Chap. 55A), the Act, or other applicable law and set forth in the

Governing Documents together with such rights, powers and duties as may be reasonably necessary to

effectuate the objectives and purposes of the Association as set forth in the Governing Documents.

Unless the Governing Documents or the Act specifically require a vote of the Members, approvals or

actions to be given or taken by the Association shall be valid if given or taken by the Board. A copy of

the Articles and Bylaws of the Association shall be available for inspection at the office of the

Association during reasonable business hours.

4.2. Personal Property and Real Property for Common Use. The Association may acquire,

hold, and dispose of tangible and intangible personal property and real property. The Declarant and its

designees, with the Declarant's prior written consent, may convey to the Association improved or

unimproved real estate, or interests in real estate, located within the Properties, personal property and
leasehold and other property interests. Such property shall be accepted by the Association and thereafter

shall be maintained by the Association at its expense for the benefit of its Members, subject to any
restrictions set forth in the deed or other instrument transferring such property to the Association.

Declarant shall not be required to make any improvements or repairs whatsoever to property to be

conveyed and accepted pursuant to this Section including, without limitation, dredging or otherwise
removing silt from any pond or other body of water that may be conveyed. Upon written request of

Declarant, the Association shall reconvey to Declarant any unimproved portions of the Properties

originally conveyed by Declarant to the Association for no consideration, to the extent conveyed by
Declarant in error or needed by Declarant to make adjustments in property lines.

4.3. Enforcement. The Board, or any committee established by the Board with the Board's

approval, may impose sanctions for violation of the Governing Documents after compliance with the

notice and hearing procedures set forth in the Bylaws. Such sanctions may include, without limitation:

(a) filing notices of violations in the Public Records providing record notice of any

violation of the Governing Documents;

(b) suspending an Owner's right to vote;

(c) suspending any services provided by the Association to an Owner or the Owner's
Lot if the Owner is more than thirty (30) Days delinquent in paying any assessment or other charge

owed to the Association;

10.

(d) imposing one or more fines in accordance with Rules adopted pursuant to Article

In the event that any occupant, guest or invitee of a Lot violates the Governing Documents, the

Board or any committee established by the Board, with the Board's approval, may sanction such

309730187.2

Page |9




































































































































